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SURFACE DAMAGE AGREEMEITTT

This Surface Damage Agreement ("the Agreemenf) is entered into by and between
MBA Arkansrs, LLC, 4001 S. Gatloway Dr.' Memphis, TN 38111, as Oramer, and
Nighthawk Production, LLC, 18115 Shea Center Drive, Suite 290, Illghlands Rauch, CO
80129, as Lessee.

RECITATS

WIIEREAS, Lessee is the owner of certain righrs to develop the oil and gas mineral
esiate undedying the following described property (the "Property"):

Townshio 6 South. Ransc 54 West 6tt P. M.

I 
Sections l0: E2

as set forth in the Oil and Gas kases recorded in Lincoln County, Colorado, Rceeption No.
330103 & 330102 (the "Lease), and

I9IIEREAS, Owner is the owner of the surface estate in anil to the Property; and

WIEREAS, Lessee and Oumor have agreed upon the terms and conditions by which
kssee may enter upon aad use certain portions of the Property for oil ald gas drilling and
producing operations, and have agreed that damages will neoessarily result therefrom ond are

incident thereto, and they desire to fixther set forth their agreement in this regad.

NOW TIIEREtr'ORE, in consideration of the mutual promises, covenants and conditions
contained herein, the receipt and sufficiency of which are hereby acknowledged, Owner and
Lessee hereby agree as follows:

l. Use of Prooertv. Owner hereby consents to the location of Lessee's proposed

Taos l-10 Well (the "Well') at a location specified on Exhibit "Ao'to this Agreement. Lessee's
use ofthe Property is timited to reasonable use in the drilliag and operating ofthe WelI, acc€ss to
thc Welt and the production flow line, if any, to be used solely for production from the proposed

Well. Atl construction, maiutenance and use of the Property shall be in accordance with the

Lease and this Agreement. Lessee shall coufine i1s drilling and production activities on ihe
surface to a well site C'W€ll Site') tbat shdl oot exceed Two and one hetf (2.5) rcres. The

Well Site and access road shall be located as indicated on Exhibit c4tr which Exbibit shall

co,nsist of a standard U.S, Geological Survey topographic map showing the Well Site location
and access road. Prior to commercemert of construction of the Well Site location, Lessee agrees

to provide Owner with a letter describing measrrres acceptable to Owner that Lessee will
implement to prevent, contain and remedy aay spill duing drilling and completion of the Well.

2. Drilline and Production Facitities. The Well Site looation shall be conshucted so

as to result in the tea.st interference with surface usage as reasonably practicable under the

circumstances. All pits shell be constructed so as not to pollute the adjoining land. kssee shall

take all reasonable precautions necessary to prevent land, air and water pollutioq iacluding
pollution to all underground ftesh water zones, a.s well as to prcvent blowouts. Lessee shall

collect all trash that accumulates in conuection with its operations aad promptly remove such

tash and all junk or su4ilus equipment from the Proporty and properly dispose of same off of
any adjaceat tands owned by Oramer pursuant to applicable regulations. Lessee shall take all
reasonable precautions to prevent blowouts fiom occurring on the hoperty. Lessee shall utilize
only such area arormd the Well as is reasonably [ecessary fot suchpurposes, and Lesse shall,

weather prmifting, restore the remainder of the Well Site to its original condition as soon as

practicable as nearly as possible after the completion of the &illing operations. Lessee agees
the cons6gction easement for any production flow line shall initially be 25 feet in widtfu wilch
gpon completion of said construotion shall revert to 15 feet being 7.5 feet left and 7.5 feet right
of the center line as laid out and/or surveyed. Within thirty (30) days of completion of drilling
activities, kssee shall p,rovide Owner a locafion improvement survey or similar detailed drawing
showing the location of the Well and other fixtures and equipment to be used at the location
during production operatioos and fist of all equipment and accessory struchues necessary to the

operation of the Well, including but not limited to tanks, separators, meters, pipelines, power
lines and fences, placed or to be placed on the surface or in the subsurface of the Property by
Irssee, aod such map and list shall become a part of this Agreement. If such map and list show

that surface area in addition to that shown on Exhibit *A" wilt be used and Lessee's use of such



f\4

additional s{gface af,ea is acceptable to Orvnor, then [csiee shall pay Owner at the rates

p*r*it"A in paragraph 4 of this Agreement., Thereafter, should Lessee desire to add additional

iquipment or accessory struchues for p_ro{uctiol pu4nses, which additional equipment or

u*"r.o.y structures have not been identified prcviousty by Lesscc, $e1 prio_r to installation of
any such equipment or accessory structures, Lessee shall ideirtify and advise Oumer of its desire

to'instatt such udditional equipment or accessory structures, work with Owrrer to mutually select

a site or sitos for locating iuch additional equipmeirt oI accgssory structures, and pay Owner at

the tates prescribed in Piragraph 4 of this Agreement for nomnl and custoinary damage to the

surface oithe Property caused by the addition ofsuch equipment or accessory structures'

3. Road. Owner oonsetr1s to l,essee's corstruction of a temporary access road in tlte

specific location shouru on Exhibit "A". Such road shall be an unirnpmved two track roa4

fi'*it"a fo tweoty five (25) feet in width. Lessee agrees to use the road onlY when weather

p"""ltr and to confine at travet iacident to the drilling maintenance and prgdultion of the Well

*a W"U Site to this road. Dudng the period of Lessee's opemtions on the Property, Lessee

ugr."* to maintain the road used by Lessee on the Property in good condition and repair and to

pio*prfy repair on demand fiom bwner any damage caused by Lessee to such road' Upon

"o-pi.ii* 
of L.r*..'r operatioos on the Property, Lessee shall firlly roclaim the road. Lessee

shali construct and maintain metal gates and bison-width auto-passes (cattle gurds) at all places

*n 
" 
*y ronas used by kssee cross tlnough fences on the Property, and Lessee, its agents and

,[..r*t tio.t shall keip such gates closed when.not actually passing through such gates' The

Ovmer may take suoh a&ions as it deeins appropriate to ensure that the public does rot use afly

road constructed by Lessee p,rovided the Owner shall not interfere with the Lessee's use thereof.

4. five

Effestive Date, Lessee shall pay to Owner

compensation to Owner for all normal

overhead power lines on the Properlry. If Lessee obtains the Owner's cotrsent to use \ilater

Legqqg-ghall pay Owner compensation of
the riglrt to use such water.

darnage payments rf Lessee

performs muoallY agreed uPon development or land ctean-up activititss. All of this
'compensation is ior oormal and cu$tomary damage to the Property and does not cover any

a.-igur other than normal and customary damages.. Lessee agrees to additionally compelrsate

O..rrr"i fo. *y additional damages including but not limited to the following:

(a) Trespass on any lands other thau the designated Welt Site, access road, flow line

easement and Production site;

(b) The use of the Property in a mamer inconsistent with the terrns of this Agreement

and the Lease;

(c) The failure to maintair the Property in accordance with the terms of this Agreement

antl the Lease;

(d) The failure to reclaim and restore the surface of the Property in accordance with the

tems of this Agreement and the Lease;

(e) The failure to comply with the tenns of this Agreement ond the Lease or with the

terms ofany federal, state or local statutes' regulations or ordinances;

(0 The death of or serious injury to livcstock, including but not limited to bisoq and

(g) Any damages arising ftom Lessce's operations and resulting from unrea.sonable use,
'- 

negligence or willfirl miscoaduct'

5. Maintenanoe of the Prorierty. Lesseen at its sole expense, shall maintain the

Property in ,."ord** wittE.ffiof the Leas" and ihis Agteement' In addition' at its sole-."*;r; 
and in accordance with k$see's obligation to conduct its operations so as not to

irr'!*"r. unreasonably with Ownef's usc of the sudace of the Property, 6ssee shall use low

p*tf" t-tr and hori2ontal separators unless waived by Owner. For noise reduction puqnses,

2

the

I may
water

dri[ing the Well, constructing the access road_a1d using the Well Site^ If Lessee requests and

-t. * -or" than four ja; incheJ in diameted aud any undergrormd electical lines or water flow

lines not laid in the same ditch as the gas gathering pip€line. In no event shdl kssee install any



an). pcrntutrrrt prt,ducti{rn ergine :ihdl! usc {hc best available n:ufil*rs (hospitrrl-grrrrle $r iltr}ft:
e{fcctivrr} 4nr1 er;ui;rnrenl avai}alrle hr oi! nnil gar prorlttclion oprlrillions. No lirter thiin letl (l0J
tiay.s loller*ing ceirrrptction of r:onstntr:tiort or: t}t Well Site" Lcssi:e slrrll install ald rntrintniu r*il
guards ur rr'frrtc! tround tbe prodr"rction eqttiprll*rtt and wtllhr,itrl itr ll p*sitirrrr anrl ttrattler
acceptable to Owner, which fence shall contain gates ifnecessary. The rail guards, gates and

fence at a minimum shall prevent access of bison and other livestock. Lessee will paint the
production equipment and tankago in subdued colors approved by Owner, and Lessee will
repaint the same fiom time to time to keep it appearing clean and well kept. No used or surplus
equipment or material shall at any time be stored on the Property. Lessee wilt maintain the
production site and all related facilities in a good, clean workmaolike manner, will prevent the
growth of noxious and other werds, and will generally operate the facilities as a prudent

operator, responding to Owner's reasonable requests for maiutenance.

6. Pipelinesl Proximitv to Structur-es. All pipelines atrd/or flowlines are to be buried

at least 36 inches below tlle ground, which will be from the top of the pipe to the swface of the

ground. Only crude oil and natural gas (no other derivatives) and produced waters will be

allowed to be transported through any pipelines and/or flowlines located on the Ptoperty. Lessee

sh6ll not eonduct any opcrations within one thousald three hundted twenty (11320) fcet ofany
residence, four hundred (400) feet ofany permanent livestock holding pens, permanent livestock
corrals or permaneflt livestock barns or two hundred (200) feet of any permareot livestock
watering facilities without express written consent of Owner.

7. Restoration and Recla:nation. Lessee shall comply with all applicable statutes,

rules, regulations and ordiqances of all federal, state and local govcmrnents, agencies and

authorities in regard to restoratron and reclamation- Upon completing a commercial well,
completing drilling operations, plugging and abandoning the Well, or ceasing use of any portion

ofthe Prope4y by Lessee, Lessee shall reclaim and restore $uch portion ofthe Property as nearly

as reasonably practical to allow it to be used for those purposes which Owner intends to use the

Property. Such restoratron and rcclamation shall be completed as soor as practicable, but no

later than ninety (90) days after said completion or abandonment, weather permitting, In the

case ofreasonable delay in such restoration and roclamation by Lessce due to inclement weather,

Lessee shall complete such restoralion and reclamation as soon as reasonably possible. Such

restoration and reclarnation includes, but is not limited to, the removal of all ddlling and

associateal equipment and facilities, the removal of all drilling and produced substances and

disposal of such substances off the Property, the leveling of all drilling pits and other

excavations, and the reseeding, with native grass seed mix selected and provided by Owner and

paid for by Lessee, of all areas affected by Lessee's use of the Property, subject to rgpeat

reseeding(s) and weed conhol as reasonably required and directed by Owner, until such time as a

satisfactory native grass covering is obtained. Within ninety (90) days after the tennination of
the Lease and weatherpermitting, Lessee shall remove any and all property placed by Lessee on

the Properfy or Ovrner may cause same to be removed al Lessee's expense. Lessee's obligations
and liabilities under this Paragraph are continuing and shall srrvive the termination of the Lease.

8. lVater U&i Water Well Ootion: Wastevrater. Lessee shall not use water from any

&esh or usable water sands or stat4 including water from any formation which would be
protected under the federal Underground Injection Control program, for any water flood or other

enhanced rEcovery operations for pressure maintenance pu4)oses. Further, no fresh or useable

water may be used for secondary recovery without the prior written consent of the Owner.

Subject to the foregoing, Owner may, in ie sole disclttion, offer to sell Lessee fresh water Aom

surface impoundments or other surface or ground water sourccs to the extent rcasonably

necessary for drilling and development operatioos on the Leased Premises so long as such use

does notunreasonably interfere with agriculture or livestock operations. The Owner shall have

the right to designate the location from which water shall be taken. Upon oompletion of the

&illing operatioos any permits obtained by Lessee for water wells and auy water wells drilled
pursrmnt to such pemits may be conveyed to ihe Owner, or such waler wells will be plugged by
kssee at its expense as roquired by law. In tho event Lessee drills a water well as a fresh water
source for drilling and desires to abandon the water well, Lessee shall give Owner wriffen notice

ten (10) days prior to ptugging the water well and Owner shall have the option to take over the

well. In the event Owner elects lo exeroise tlds option and notifies Lessee within five (5) days of
Owner's receipt of said notice from kssee, Lessee shall then complete the water well in
accordance with government requirerrents and assign the waler well to Owner who shall a$sume

liability for all future well operations. Lessee shall handle, romove and dispose of off of ihe

Property any and all wastewater associatcd with its operations thereof, which handling; rromoval

ana O*pos.t shall be conducted pursuantto a1l applicable federal, state and local laws, nrles and

regulations. In no event shall any wastewater be $tored on the Propety or adjacent lands owned

by Owner.



9. Compliance and Indemnificstion. Lessee shall comply with all applicable federal,
state and local stafutes, rules, regulations and ordinances applicable to the Property and Lessee's
operalions-thereon. Lessee agrees to protect, defend, indemniff and hold harmless Owner, and
his respective agents, employees, tenatrts, suceessoni and assigns ftom and against all liabilities,
losses, expenses, claim^s, demands, and causes of action ofevery kind and oharacter, whe0rer for
death or personol injury to persons (including agents and employees of Lessee and Lessee's
subcoutactors) for loss or damqge to the Property, in any way and at atry time arising out of,
incident to, or in connection with this Agreement, operations oonducted on the hoperty, or
bre3ch of the terms horeo{ regardless of whether any such liability, loss, expense, claim, demand
or cause of action is based on the sole or concuirert negligence of any party indemnified
hereunder. This obligation is continuing and shall survive the terrnination ofthis Agreement.
Prior to commenc€mert and conslruotion of the drillsite location for the Well, Lessee shall
purchase and keep in force a policy or policies ofcommercial general liability insuranco relating
to the use of the Property in an aggregate amount of at least Five Million Dollars ($5,00O000.00)
aud aarne Owner as an additional iruured on the polioy or policies. The Lessee agrees to ftrrnish
to Owuer a oeilificate or certificates na-ing Owner as an additional insured and firther
providing thar the insurer(s) shall give Owner ten (I0) days prior uritten rotice of any
teiminarion" cancellation or malerial modifcation made to such insurmce policy(ies).

10. Term. If not soorer terminated by the terms of tlis Agreement, this Agreement
shall terminate upon termination of the Lease.

11. Owner acknowlcdgcs that this notice complies witlq or hereby waives, all COGCC
requirements that it be given advance notice by Company of the proposed Operalions. Owner
acknowledges reeeiving fiom Company a brochure prepared by the COGCC which describes the
rights and responsibilities of Owner as a surfac,e owner.

12. Notice. Aay notice or other communication required to be given by one party to
the other pursuant to this Agreement shall be in writing and shall be given and deerned to have
been given when delivered personally or by ovemight courier or three (3) days after being
mailed postage pre-paid, registered or cetified, and addressed as follows:

To Lessee: Ni gfuthawk Production LL C
1805 Shea Center Ddve
Suite 290
Higilauds Ranch, Colorado 80129
Chuck Wilson - Chief Operating Officer
303-407-9600

MBAArkansas,LLC
4001 S. Galloway Dr.
Memphis, TN 38111
Phone: 901-763-2470 or 901-277-8469 (aell)

To Owner:

With Copies to:

or to such other address(es) as Lessee and Owner may from time to time designate by wrinen
ootice to the other,

13. Release. Owner releases and discharges Lessee from all actions, causes of
actions, suits, claims and demands for and on account of normal and oustomary damage to the
Property or any growing crop, caused by or or account ofLesseens use ofthe Property to access
ad dritl the Well, This relea.se does not cover any damage caused by Lessee to the Property
other thannorrnal and customary damages.

14. Aqents and Successors. The terms of this Agreement shall inure io the benefrt of
and be binding upon Owner, Lesse,e aud their respective successon, assigns, agents, employees,
partners, associated and afFiliated companies, insurance carriers and contractors.

15. Terms of Leasel Effective Date, The parties intend that the terms of this
Agleerrent supplement, not replace, the tems of the Lease. ln the event of a conflict between
the temrs of this Agreement and the terms of the Lease, the lerms most favorable to Owner shall
control. The effective date ('Effective Date") ofthis Agfcemert shall be the date the latter of the
two parties executes sarre.



IN WITI.IESS WHEREOF, this Agreernent is executed by the parties hereto eflective as of
the Effective Date of Janu3ry 21,2013

MBAARKAIT{SAS,LLC

By: MBA Corp., lts solo mcmber

Namo:

Title:

I)rte:

My commission expires:
tity comohbn Ee*rAEud A, Al0

(Seal)

LESSEE: MGEIIIAWK

BY:

sy, $)and{n A . tl.blrva:ovn

Rr-J.r, 6 . f\,l.rrris^.

V'.,, ?"zdA",*
t- ?-.1- l?r

stu"Wl
c"*ty"r Salb,/ 

-l
ACKNOWLEDGMENT

Bg$ry me, $ydqJsigne{ a 
-Notary 

Public,
,47 ary o*fiAAN-,'lol l, p"rso*ll y uppur'" d\bd4d
rylro occcuted the witllln and foregoing instnrment of uriting andryfu orccuted the withln and foregoing iBsilumert of uriting and ackoowledgd to me that
!*-r Aia aUy execure said instrusrent for the purposcs and consideration therein expressed.

fiis

Michael Thomsen - Presidont

,oo, fr&.-9^, rolz

ACI(NOWLEIIGMENT

Be;fore me, tle undersigned, a Notary Public, in and for said County and State, on this
5 day of tgYXuc,.a-:+, 2013, persorally appeared Mlchael Thomsen - President, who

executed the within and foldgoing instrument of writing and ackrowledged to me that hc did
duly exeorte said instument for the purposes and consideralion therein expressed.

My comnrissioa expires:
''la-,1 

t.,

H,qhlCIndx Scnch CD Solaq
Addlt-



Erhibft..Att
Tror 1-10Well

Thb Erilbtt "A'fo h rcformcc to a e+rtaln Sutftce Urp Agrqcmcmt l]atcd ferurry 21,
2013.
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