
$uRrACE pAMAGE AqREEMEIVT

This Surface Damage Agreement ("the Agreemenf') is entered into by and between

Edward E. Rohrbaugh and Shirley Rohrbaugh, husband and wife,29540 County Road 3U'

Genoa, CO 80818, as Or.vner, and Nighthawk Productiou, LLC, 1805 Shea Center Drive'
Suite 290, Highlands Ranch, CO 80129, as Lessee.

RECITALS

WHEREAS, Lessee is the owner of cefiain rights to develop the oil and gas mineral

estate underlying the following described property (the "Property''):

Townshio 6 South. Ranee 54 West.6th P. M.

Sections 22: NW4 |
as set forth in the Oil and Gas Lease recorded in Lincoln County, Colorado, Reception No.

33013E (the "Lease"), and

WHEREAS, Owner is the owner of the srxface cstate in and to the Property; and

WHEREAS, Lessee and Owner have agreed upon the terms and conditions by which

Lessee may enter upon and use certain portions of the Property for oil and gas drilling and

producing operations, and have agreed that damages will neoessarily result therefrom and are

incident ii,ereto, and they desire to further set forth their agrcement in this regard.

NOW THEREFORE, in consideration of the mutual promises, covenants and conditions

contained herein, the receipt and sufflrciency of which are hereby acknowledged, Owner and

Lessee hereby agree as follows:

l. Use qf Property. Owner hereby consents to the location of Lessee's proposed

Whistler 6-22 Weli (the "We11") at a iocation specified on Exhibit "A" to this Agreement.

Lessee,s use of the Properry is limited to reasonabie use in the drilling and operating of the Well,

access to the Well and the production flow line, if any, to be used solely for production from the

proposed Well. All consffuction, maintenanca and use of the Property shall be in accordance

wltir ttre Lease and this Agreement. Lessee shall confine its &illing and production activities on

the surface to a well site i;Well Site') that shall not exceed T\rvo and one half (2.5) acres. The

Well Site and access road shall be located as indicated on Exhibit "Ar" whlch Exhibil shall

sonsist of a standard U,S, Geologioal Survey topographic map showing the Well Site location

and access road. Prior to commencement of construction of the Well Site location, Lessee agrees

to provide Owner with a letter describing measures acceptable to Owner that Lessee will

implement to prevent, contain and remedy any spill during drilling and completion of the Well,

Z. Drilling.and Prpduqtion f,acilitips. The Well Site location shall be constructed so

as to result in-ttre teast interference with sruface usage as reasonably praoticable under the

circumstances. Ali pits shall be constructed so as not to pollute the adjoining land. Lessee shall

take all reasonable precautions necessary to prevent land, air and water pollution, including

pollution to all underground fresh water zones, as well as to prevent blowouts. Lessee shall

collect all ftash that accumulates in conneqtion with its operations and promptly remove such

trash and all junk or surplus equipment from the Property and properly dispose of sarne off of
any adjacentiands ownid by Owner pursuant to applicable regulations. Lessee shall take all

."*onubl. precautions to prevent blowouts from occurring on the Property. Lessee shall utilize

only such area around thJWett as is reasonably necessary for such purposes, and Lessee shall,

*.uthrr permitting, restore the remainder of the Well Site to its original condition as soon as

practicable ,s ne*ly as possible after the completion of the drilling operations. Lessee agrees

the construction easement for any production flow line shall initially be 25 feet in widtb, which

upon completion ofsaid construction shall revert to 15 feet, being 7.5 feet left and 7.5 feet right

oi th. .ert.r line as laid out and/or surveyed. Within thifty (30) days of completion of drilling

activities, Lpssee shall provide Owner a location improvement survey or similar detailed drawing

showing the location of tte Wett and other fixtures and equipment to be used at the location

during iroduction operations and list ofall equipment and accessory structures necessary to the

oprr6iion of the V/ill, including but not limited to tanks, separators, meters, pipelines, power

ii'n6 -A fences, placed or to b; piaced on the surface or in the subsurface of the Property by

Lessee, and such map and list shall become a part of this Agreement. If such map and list show

that surface area in addition to that shown on Exhibit "A" will be used and Lessee's use ofsuch
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additional sgrface area is acceptable to Owner, then Lessee shall pay Owner at the rates

prescribed in Paragraph 4 ofthis Agreement. Thereaffer, should Lessee desire to add additional

equipment or acaessory structures for production purposes, which additional oquipment or

accessory structures have not been identified previously by Lessee, then prior to installation of
any such equipment or accessory structures, Lessee shail identifr and advise Owner of its desire

to install such additional equipment or accessory structures, work with Owner to mutually select

a site or sites for iocating such additional equipment or accessory structures, and pay Owner at

the rates prescribed in Paragraph 4 of this Agreement for normal and customary damage to the

surface ofthe Property caused by the addition of such equipment or accessory structures.

3. M!, Owner consents to Lessee's construction of a temporary aqcess road in the

specific Iocation shown on Exhibit "A". Such road shall be an unimproved two frack road,

Iimited to a Lessee agrees to use the road only when weather permits and to confine all travel

incident to the drilling, maintenance and produotion of the Well and Weil Site to this road.

During the period of Lessee's operations on the Property, Lessee agrees to maintain the road

used by Lesiee on the Property in good condition and repair and to promptly repair on demand

from Owner any damage caused by Lessee to such road. Upon completion of Lessee's

operations on the Property, Lessee shall fully reclaim the roa{ Lessee shall construct and

maintain metal gates and bison-width auto-passes (cattle guards)'at all places whera any roads

used by Lessee cross through fences on the Property, and Lessee, its agents and representatives

shall keep such gates closed when not actually passing through such gates. The Owner may take

such actions as it deems appropriate to ensure that the public does uot use any road constructed

by Lessee provided the Owner shall not interfere with the Lessee's use thereof'

4. Within foiiowin

Effective Date, Lessee shall PaY to

oompensation to Owner for all normal

drilling the Well, constructing the access road &nd using the Well Site. If Lessee requests and
in Paragraph 1 of thlg

Agreement, Lessee phall pay additional compensation at the rate o

er acre or portion thereof. Lessee shall pay FTOd or

iftffi"llllfiy linear right-of-way to serve gas gatheringffifiiES-(which p@lines will
L. no *or. than four (4) inches in diameter) and any underground electrical lines or water flow

Iines not laid in the same ditch as the gas gathering pipeline. In no event shall Lessee install any

overhead power lines on the Property. If Lessee obtains the Ownerts consent to use water

from the ranch on which the property is located, then Lessee shall pay Owner compensation of
for the right to use such water.

@these damage payments if Lessee

as

to

v Y'r.v.,

performs mutually agreed upon water development or land clean-up activities' All of this

compensation is for normal and customary damage to the Property and does not cover any

damages other than normal and customary damages. Lessee agrees to additionally compensate

Owuei for any additional damages including but not limited to the following:

(a) Trespass on any lands other than the designated Well Site, access road, flow line

easement and Production site;

O) The use of the Property in a manner inconsistent with the terrus of this Agreement

and the Lease;

(c) The failue to maintain the Properly in accordance with the terms of this Agreement

and the Lease;

(d) The failure to reclaim and restore the surface ofthe Property in accordance with the

terms of this Agreement and the Lease;

(e) The failure to comply with the terms of this Agreement and the Lease or with the

terms of any federal, state or local statutes, regulations or ordinances;

(f) the death of or serious injury to livestock, including but not limited to bisory and

(g) Any damages arising from Lessee's operations and resulting from urueasonable use,

negligence or willful misconduct.

5. Maintenance of the Plopert-v. Lessee, at its sole expense, shall maintain the

property io u"i.du*. *itl, the terms of th. Lease and this Agreement. In addition, at its sole

.*p.*" and in accordance with Lessee's obligation to conduct its operations so as not to

inierfere urueasonably with O',vuer's use of the surface of the Properly, l,essee sha]l use low

profile tanks and horizontal separators unless waived by Owner. For noise reduction purposes'
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any pennanent production engine shall use the best available mufflers (hospital-grade or more

effectire) and equipment available for oil and gas production operations. No later than ten (10)

days following completion of construction on the Well Sito, Lessee shall install and maintain rail
guards or a fence around the production equipment and wellhead in a position and manner

acceptable to Owner, which fence shall contain gates if necessary. The rail guards, gates and

fenci at a minimum shall prevent aceess of bison and other livestock. Lessee will paint the

production equipment and tankage in subdued oolors approved by Owner, and Lessee will
iepaint the same from time to time to keep it appearing clean and well kept. No used or surplus

equipment or material shall at any time be stored on the Property. Lessee will maintain the

production site and all related facilities in a good, ciean workmanlike manner, will prevent the

growth of noxious and other weeds, and will generally operate the facilities as a prudent

operator, responding to Owner's reasonabie requests for maintenance.

6. Pipelines: Proximitv to Structures. AII pipelines and/or flowlines are to be

buried at least 36 inches below the ground, which will be from the top of the pipe to the

su11ace ofthe ground. Only crude oil and natural gas (no other derivatives) and prodlraed waters

will be allowed to be transported tluough any pipelines and/or flowlines located on the Property.

Lessee shall not conduct any operations within one thousand tluee hundred twenty (1J20) feet

of any residence, four hundred (400) feet of any permanent livestock holding pens, permanent

livestock corrals or permanent livestock bams or two hundred (200) feet of any permanent

livestock watering facilities without express written oonsent of Owner.

7. Restoration and Reclar-nation. Lessee shall comply with all applicable statutes,

rules, regulations and ordinances of all federal, state and local govemrnents, agencies and

authorities in regard to restoration and reclamation. Upon completing a corilnercial well,

completing drilling operations, plugging and abandoning the Well, or ceasing use of any pgttjgn

ofthe froperty by Lessee, Lessee shall reclaim &nd lestore $irch portion ofthe Property as nehrly

us .easonably-practical to allow it to be used for those purposes which Owner intends to use the

Property. Such restoration and reclamation shall be completed as soon as practicable, but no

latei tSan ninety (90) days after said completion or abandonment, weather permitting. In the

case of reasonable'd.eiay in such restorationand reclamation by Lesdee due to inclenrent weather,

Lessee shall complite suah restoration and reclamation as soon as reasonably possible. Such

restoration and riclamation includes, but is not limited to, the removal of all &illing and

associated equipment and faoilities, the removal of all drilling and produced substances and

disposal of iuln substances olf the Property, the leveling of all drilling pits and other

excavations, and the reseeding, with native grass seed mix selected and provided by Owner and

paid for by Lessee, of all areas affected by Lessee's use. of the Proporty, subject to repeat

'ieseeding(s) and weed control as reasonably required and direited by Owner, until such time as a

satisfact6iynative grass covering is obtained. Within ninety (90) days after_the termination of
the Lease and weather permitting, Lessee shall remove auy and all property placed by Lessee on

the Property or Owner may cause sarne to be removed at Less€e's expsnse. .L€ssee's obligations

and liabilities under this Paragraph are continuing and shali survive the tcrmination ofthe Lease.

8. IVater Use: Water Well Option: Wastewater. Lessee shall not use water from any

fresh or usable water sarlds or strata, including water from any formation which would be

protected under the federal Underground Injection Control program, for any water flood or other

entrancea recovery operations for pressure maintenance purposes, Further, no fresh or useable

water may be used for secondary recovery without the prior written consent of the Owner.

Subject to the foregoing, Owner may, in its sole discretion, offer to sell Lessee fresh water from

surtiace impoundments or other surface or ground water sources to the extent reasonably

necessary for drilling and development operations on the Leased Premises so long as such use

does noiunreasonably interfere with agriculture or livestock operations. The Owner shall have

the right to designate the location from which water shall be taken. Upon completion of the

drilling operations any permits obtained by Lessee for water wells and any water wells drilled

p*roirt io such permits may be conveyed to the Owner, or such water weils will be plugged by

irssee at its expense as required by law. In the event Lessee drills a water wcll as a fresh water

source for drilling and desires to abandon the water well, Lessee shall give Owner written notice

ten (10) days prior to plugging the water well and Owner shall have the option to take over the

weil. In thi event Owner ilecti to exercise this option and notifies Lessee within five (5) days of
Owner's receipt of said notice from Lessee, Lessee shall then complete the water well in
accordance with govemment requirements and assign the water well to Owner who shall assuma

liability for ali future well operations. Lessee shall handle, remove and dispose of off of the

property any and ail wastewater associated with its operations thereoi which handling, removal

anddisposai shall be conducted pursuant to all applicable federal, state and local laws, rules and

regulations. In no event shall any wastewater be stored on the Property or adjacent lands owned

by Owner.



g. Compliance and Indemnification. Lessee shall comply with all applicable federal,

state and local statutes, rules, regulations and ordinances applicable to the Property and Lessee's

operations thereon. Lessee agrees to protect, defend, indemniff and hold harmless Owner, and

his respective agents, employees, tenants, suceessors and assigns from and against all liabilities,

losses, expenses, claims, demands, artd causes of action of every kind and gharacter, whether for

death or personal injury to persons (inciuding agents and employees of Lessee and Lessee's

subcontraitors) for loss or damage to the Property, in any way and at any time arising out of,

incident to, or in connection with this Agreement, operations conducted on the Property, or

breach of the terms hereof, regardless of whether any such liability, Ioss, expense, claim, demand

or cause of action is based ou the sole or concurrent negligence of any party indemnified

hereunder. This obligation is continuing and shail survive the termination of this Agreement'

Prior to commencement and conskuotion of the drillsite location for the WeIl, Lessee shall

purchase and keep in force a policy or policies of commercial general liability insurance relating

io the use of the Property in an aggregate amount of at least Five Million Dollan ($5'000,000'00)

and narne Owncr as an additional insrued on the policy or polieies. The Lesseo agrees to fumish

to Owner a oertificate or csrtificates naming Owner as an additional insured and fiuther
providing that the insurer(s) shall give Owner ten (10) days prior written notice of any

iennination, cancellation or material modification made to such inqurance policy(ies).

10. Term. If not sooner terninated by the terms of this Agreement, this Agreement

shall terminate upon termination of the Lease,

11. Owner acknowledges that this notice complies with, or hereby waives, all COGCC

requirements that it be given advance notioe by Company of the proposed Operations. Owner

acknowledges receiving from Company a brochure prepared by the COGCC whioh desqribes the

rights and responsibilities of Owner as a surface omer.

12. Noqce. Any notice or other communication required to be given by one party to

the other pursuant to this Agreement shall be in witing and shall be given and deemed to have

been given when delivered personally or by ovemight courier or three (3) days after being

mailed postage pre-paid, registered or certified, and addressed as follows:

To Lessee:

To Owner:

Ni ghthawk Production LLC
1805 Shea Center Drive
Suite 290
Highlands Ranch, Colorado 80129
Chuck Wilson - Chief Operating Ofiicer
303-407-9600

Edward E. Rolubaugh
29640 County Road 3U
Genoa, Colorado 80818
Phone: 719-763-2256

With Copies to:

or to such other address(es) as Lessee and Owner may from time to time designate by written

notice to the other.

13. Release. Owner releases and discharges Lessee from all actions, causes of
actions, suits, claims and demands for and on account of normal and customary damage to the
property or any growing crop, caused by or on account ofLessee's use ofthe Properfy to access

andOriil the Wetl. This release does not cover any damage oaused by Lessee to the Property

other than normal and customary damages'

14. Asents ggrd Successors. The terms of this Agreement shall inure to the benefit of
and be binding upon Owner, Lessee and their respective successors, assigns, agents, employees,

partners, associated and affiliated companies, insuranoe carriers and contractors,

15. Terms of Lease: Effective Date. The parties intend that the terms of this

Agreement supplement, not replace, the terms of the Lease. In the event of a conflict between

thi terms of thii Agreement and the terms of the Lease, the terms most favorable to Owner shail

control, The effective date ("Effective Date") of this Agreement shall be the date the latter of the

two parties executes same.



IN WITNESS WHEREOF, this Agreement is executed by the parties hereto effective as of
the Effective Date.

OWITTER:

Edwsrd E. Rohrbaugh

Datez f- /' / 2-

State of COLORADO )
) ss.

Countyof ,D{CQLN - -}

ACKNOWLEDGMENT

Before me, the undersigned, a Notary Public, in and for said County and State, on this

l€ au, of Atr.qus* , 2012, pcrsona1y appeared Edward E. Rohrbaugh aud Shirley
Eo[-.U"ugU, *troi$cuteO the withh and foregoing instnrment of writing and acknowledged to

me thet inuy aia ddy exeoute said instnrment for the purposes and consideration therein

expressed.

My commissioa expires:

/a /at laotz

-

(Seal)
f QO. fnairl

BY;

l,'rrnon C:l BotaS
Address

LESSEE: NIGIITHAWK PRODUCTI

Micheol Thomcen - Pregident

r,trn, .4u6, V, zot t-

ACIC{OWLEDGMENT

Before me, the undersigned, a Notrry Public, in and for said Corurty and State, on this

Iil". day of A"o"aL. 2012, personally appeared Michael Thomsen ' President, who

ffiuted tUe wr'ttuY ana foregoing instrument of writing and aoknowledged to me that he did

duly execute said instrument for the purposes and consideration therein expressed.

My oommission expires:

1 I c,.ltu
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